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ECONOMY, ENERGY AND FAIR WORK COMMITTEE

 
AGENDA

 
14th Meeting, 2019 (Session 5)

 
Tuesday 30 April 2019

 
The Committee will meet at 10.30 am in the David Livingstone Room (CR6).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 7 and 8 in private.
 
2. Subordinate legislation: The Committee will take evidence on the Companies

Act 2006 (Scottish public sector companies to be audited by the Auditor General
for Scotland) Order 2019 [draft] from—

 
Joe FitzPatrick, Minister for Public Health, Sport and Wellbeing, Paul
Ingram, Sponsorship Team Leader, Elaine Black, ILF Sponsorship Team
Manager, and Nadine Murphy, Solicitor, Scottish Government.
 

3. Subordinate legislation: Joe FitzPatrick, Minister for Public Health, Sport and
Wellbeing to move—

 
S5M-17063—That  the  Economy,  Energy  and  Fair  Work  Committee
recommends  that  the  Companies  Act  2006  (Scottish  public  sector
companies to be audited by the Auditor General for Scotland) Order 2019
[draft] be approved.
 

4. Construction  and  Scotland’s  Economy:  The  Committee  will  take  evidence
from—

 
Derek Mackay, Cabinet Secretary for Finance, Economy and Fair Work,
Scott Bell, Head of Procurement Development and Construction Review
Division, and Elizabeth Stark, Head of Manufacturing and Construction,
Scottish Government.
 

5. Common Frameworks and the Committee's scrutiny role after EU Exit: The
Committee will take evidence from—

 
Derek Mackay, Cabinet Secretary for Finance, Economy and Fair Work,
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and Lewis Hedge, Head of Regulation, Standards & Conformity, Scottish
Government.
 

6. European Union (Withdrawal) Act 2018: The  Committee  will  consider  its
response  to  the  proposal  by  the  Scottish  Government  to  consent  to  the  UK
Government  legislating  using  the  powers  under  the  Act  in  relation  to  the
following UK statutory instrument proposal—

 
The Freedom of Establishment and Free Movement of Services (EU Exit)
Regulations 2019
 

7. Construction  and  Scotland’s  Economy:  The Committee will consider the
evidence heard at today's meeting.

 
8. Common Frameworks and the Committee's scrutiny role after EU Exit: The

Committee will consider the evidence heard at today's meeting.
 
 

Alison Walker
Clerk to the Economy, Energy and Fair Work Committee

Room T3.40 The Scottish Parliament Edinburgh
Tel: 0131 348 5207

Email: Alison.Walker@parliament.scot
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• The Companies Act 2006 (Scottish public sector companies
to be audited by the Auditor General for Scotland) Order 2019
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Agenda Item 4  

PRIVATE PAPER EEFW/S5/19/14/3 (P)

Agenda Item 5  

PRIVATE PAPER EEFW/S5/19/14/4 (P)

Agenda Item 6  
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Economy, Energy and Fair Work Committee 

14th Meeting, 2019 (Session 5), 30 April 2019 

Affirmative Instrument 

Introduction 

1. This paper sets out details of the affirmative instrument for consideration 
under Standing Orders Rule 10.6.  

 The Companies Act 2006 (Scottish public sector companies to be audited by 
the Auditor General for Scotland) Order 2019 
 

Action 

 Following evidence from the Minister, the Committee will be asked 
whether to agree to the motion below and to report its decision to the 
Parliament— 

Motion S5M-XXXX: The Companies Act 2006 (Scottish public sector 
companies to be audited by the Auditor General for Scotland) Order 2019: 

That the Economy, Energy and Fair Work Committee recommends 
that the Companies Act 2006 (Scottish public sector companies to be 
audited by the Auditor General for Scotland) Order 2019 be approved. 

 The Committee is also invited to delegate responsibility for the drafting 
and publication of a short, factual report to the Convener and Clerk. 

  

http://www.legislation.gov.uk/sdsi/2019/9780111041550/contents
http://www.legislation.gov.uk/sdsi/2019/9780111041550/contents
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The Companies Act 2006 (Scottish public sector companies to be audited by 
the Auditor General for Scotland) Order 2019 

2. Purpose of the instrument: This instrument is made in order to enable the 
accounts of ILF Scotland, a qualifying non-departmental public body, to be 
audited by the Auditor General for Scotland with effect from 24 May 2019. 

3. Policy Note: Further details on the purpose of the instrument can be found in 
the policy note attached at Annexe A. 

4. Deadline for EEFW Committee to consider: 9 May 2019.  

5. The Delegated Powers and Law Reform Committee considered the 
instrument at its meeting on 2 April 2019 and agreed to draw it to the attention 
of the Parliament on the general reporting ground in respect of a failure to 
follow proper drafting practice.  

6. When an instrument is only intended to extend to Scotland yet uses an 
enabling power that has a wider extent, drafting practice is to include an 
extent provision in the instrument. Correspondence between the Delegated 
Powers and Law Reform Committee and the Scottish Government on the 
issue is available here.  

  

http://www.legislation.gov.uk/sdsi/2019/9780111041550/contents
http://www.legislation.gov.uk/sdsi/2019/9780111041550/contents
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/4/2/Subordinate-legislation-considered-by-the-Committee-on-2-April-2019#Companies-Act-2006--Scottish-public-sector-companies-to-be-audited-by-the-Auditor-General-for-Scotland--Order-2019--2019-Draft---Economy--Energy-and-Fair-Work-
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2019/4/2/Subordinate-legislation-considered-by-the-Committee-on-2-April-2019#Annex
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Annexe A 
POLICY NOTE 

 
The Companies Act 2006 (Scottish public sector companies to be audited by 

the Auditor General for Scotland) Order 2019 

SSI 2019/XXX 

 

Purpose of the Instrument: To enable the accounts of ILF Scotland, a qualifying 
non-departmental public body, to be audited by the Auditor General for Scotland 
with effect from 24 May 2019. 

The above instrument was made in exercise of the powers conferred by sections 
483(1)-(3) and (5) of the Companies Act 2006. The instrument is subject to 
affirmative resolution procedure. 

Policy Objectives 

ILF Scotland is a qualifying non-departmental public body (NDPB) established as 
a company in accordance with the public sector audit requirements set out in the 
Public Finance and Accountability (Scotland) Act 2000. To date, its accounts have 
been audited under the commercial sector audit requirements set out in the 
Companies Act 2006. However, it is now desirable for ILF Scotland to be on the 
same footing as other statutory NDPBs for auditing and accountability purposes 
as well as financial purposes. 

Under section 1226 of the Companies Act 2006 the Auditor General for Scotland 
(AGS) is eligible for appointment as a statutory auditor. The purpose of the 
instrument is to enable the AGS to audit the accounts of ILF Scotland with effect 
from 24 May 2019. 

In order to qualify for specification under section 483 of the Companies Act 2006 
as a company subject to audit by the AGS, a company (and every group 
undertaking) must be non-profit-making, have its registered office in Scotland 
and:- 

 exercise in or as regards Scotland functions of a public nature; and / or 

 be entirely or substantially funded by a body, the accounts of which are 
required by statute to be audited by the AGS. 

ILF Scotland qualifies as such a company. 

Consultation 

Both Audit Scotland and the current auditors of ILF Scotland were consulted during 
the preparation of the instrument. Responses have confirmed that the AGS is willing 
to assume the auditing role and have helped assist with best timings for introduction. 

Financial Effects 
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The instrument has no material financial effects on the Scottish Government, local 
government or on business. 
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Economy, Energy and Fair Work Committee 

14th Meeting, 2019 (Session 5), Tuesday, 30 April 2019 

EU (Withdrawal) Act 2018 

Consideration of UK statutory instrument proposal 

1. The UK and Scottish Governments have agreed that it is appropriate that 
some Brexit issues within the devolved competence of the Scottish Parliament 
are dealt with by statutory instruments (SIs) laid at Westminster. A process 
has been developed to allow Scottish Ministers to ask for approval from the 
Scottish Parliament for their consent to such an approach. The approval 
process is set out in a protocol, designed to aid parliamentary scrutiny. 
 

2. The Economy, Energy and Fair Work Committee is being asked to scrutinise 
the proposal for the Freedom of Establishment and Free Movement of 
Services (EU Exit) Regulations under this process. The notification is attached 
at the annexe. 

3. Note that the text of the SI is not available. The Committee is being asked to 
consider consent on the basis of a proposal to legislate rather than the 
legislation itself. 

4. To summarise very broadly, the process allows the Scottish Government to 
allocate proposals for statutory instruments to one of three categories, based 
on their likely policy implications. The categories are: 

 Category A – for technical SIs, or proposals with minimum policy choice or 
only one obvious policy solution. 

 Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications. 

5. Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for joint consideration 
with the UK Parliament would be instigated). 

6. The Scottish Government has indicated that this proposal falls under category 
A. 

Freedom of Establishment and Free Movement of Services (EU Exit) 
Regulations 2019 

7. Under EU law, EU nationals have the right to establish a business in any 
member state (Article 49 of the Treaty on the Functioning of the European 
Union) and to provide services in any member state (Articles 56 and 57 
TFEU).  As the Scottish Government sets out in the notification: 
 
 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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“The aim of these treaty articles is to develop the single market by breaking 
down barriers to cross-border trade within the EU, making it easier for EU 
nationals to be self-employed, own and manage a company, and provide 
services on a temporary basis in the UK (or any other Member State), 
without facing certain kinds of barriers.” 

 
8. These rights are known as directly effective treaty rights (DETR) and apply 

automatically in the UK as an EU member state as a result of the European 
Communities Act 1972.   
 

9. The rights are also extended to Norwegian, Icelandic and Liechtenstein 
nationals under the EEA Agreement, to Swiss nationals under the Swiss Free 
Movement of Persons Agreement and to Turkish nationals under the Ankara 
Agreement.   
 

10. If the UK leaves the EU in a no-deal scenario, the European Communities Act 
will be repealed but the rights will be saved in domestic law by section 4 of the 
European Union (Withdrawal) Act 2018. 
 

11. The UK and Scottish Governments have decided that the rights which will be 
retained in domestic law should cease and that is the purpose of the proposed 
SI the Committee is considering the notification for. 
 

Reason for the SI 

12. The Scottish Government‟s notification explains that the SI would remove the 
rights of establishment and to provide services for EU, EEA, Swiss and 
Turkish nationals if the UK leaves the EU with no-deal. 
 

13. According to the notification the reasons the rights will be removed are: 
 

 The rights would not be reciprocated by EU member states. 

 They may be inoperable within the UK as the UK would no longer be an EU 
Member State, and it is considered that the SI is required for the sake of legal 
clarity. 

 It would facilitate the UK‟s compliance with its obligations under World Trade 
Organisation rules on most favoured nation provisions which mean after a no-
deal Brexit EU, EEA, Swiss and Turkish cannot be treated differently from 
nationals of other countries. 
 

14. According to the Scottish Government: 
 

“The DETRs, as retained in UK law after Exit Day, would therefore not 
operate effectively and require to be disapplied to reflect the fact that the 
UK will no longer be a member state of the EU.” 

 
15. The notification also explains that the reason a UK SI is being used is that the 

freedom of establishment and free movement of services covers a mixture of 
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both devolved and reserved areas and this approach should ensure 
consistency.   

Reasons for categorisation 

16. The Scottish Government has categorised this SI as category A.  The reasons 
given by the Scottish Government are: 
 

 The proposed change is minor and technical in detail; 

 The proposals are necessary to ensure continuity and whilst a minor policy 
change there is limited policy choice; 

 The SI updates references which are no longer appropriate once the UK has 
left the EU. 

 
Issues considered 

 
17. The Committee considered its approach to this Brexit SI Notification at its 

meeting on 2 April where it agreed to seek further information from the 
Scottish Government on the following matters.  The answers from the Scottish 
Government are set out below: 
 

Q. Could you provide a summary explanation of how this SI will assist in 
compliance with WTO rules, and the implications of EU/EEA service 
providers being treated under the rules as any other third country, by 
means of this SI? 

 
A. If the UK leaves the EU in a no-deal scenario, the trade in services between 
the UK and the EU/EEA will be carried out under World Trade Organisation 
(WTO) rules - the General Agreement on Trade in Services (GATS). As a 
member of the WTO, the UK is required to comply with WTO obligations, such as 
the Most Favoured Nation (MFN) treatment obligation. 

 
The MFN principle in GATS forbids preferential access to markets subject to 
certain exceptions, such as there being a trade deal in place. In a no deal 
scenario the UK and EU would not have a trade deal and retaining the 
services/establishment DETRs could expose the UK to disputes based on 
allegations that the UK gives preferential treatment to EU nationals over nationals 
from other nations. 

 
As a result, disapplying these DETRs through the proposed SI makes the 
position clear to all third countries, including member states of the EU/EEA. 

 
In terms of the implications of EU/EEA service providers being treated as any 
other third country, by means of this SI, in practice this means that EU/EEA 
service providers will no longer have preferential access rights and protections 
within the UK. 

 
Q. Could you explain how this SI will affect EU/EEA service providers currently 
operating in the UK? 
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Under the Withdrawal Agreement as drafted, and separate agreements between the 
UK and Switzerland and between the UK and the EEA states, EU/EEA citizens who 
are resident in the UK before the end of the transition period will have their rights 
protected after the UK has left the EU. The UK have also indicated that the rights of 
EU and EEA citizens resident in the UK before the UK leaves the EU will be 
protected even if there is no deal. However, it should be noted that EU citizens 
wishing to remain in the UK will have to apply for „settled‟ status. The Scottish 
Government has recently launched “EU citizens staying in Scotland: package of 
support” including a toolkit to support EU citizens who wish to stay in Scotland. 
 
For service providers who are required to have a recognised professional 
qualification, the UK Government has indicated that individuals who already have a 
recognition decision under the EU‟s MRPQ Directive will be able to continue to 
provide those services as their recognition decision will stand in a no deal scenario. 
 
It would be for future legislation to take account of any direct and practical impacts 
on the operation of EU/EEA service providers in the UK. 
 
Q. Could you set out where this SI impacts on devolved areas? 
 
A. Whilst the SI relates to a mixture of reserved and devolved matters, the 
disapplication of these DETRs is essentially a technical change which we do not 
expect to have an immediate, direct impact on the treatment of EU citizens in the UK 
(or in Scotland in devolved areas). The change will effectively allow changes to be 
made to legislation in the future – i.e. allowing departure from the rule which requires 
the abolition of restrictions on freedom of establishment and the free movement of 
services. 
 
In terms of examples of devolved areas which could be relevant to these DETRs, the 
original notification set out the example of potential domestic rules around the ability 
of a farmer to establish a business in Scotland for the purposes of making sales to 
the domestic market. Other devolved licensing regimes or rules could also be 
relevant, such as licensing regimes for premises licenced for alcohol sales or rules 
around applying for licences to provide a taxi service 
 
Q. The section “Summary of stakeholder engagement/consultation” mentions 
only an aspect arising from engagement across Whitehall departments. What 
other engagement/consultation has there been, and any issues arising? 
 
A. Scottish Government officials engaged with policy interests across the Scottish 
Government as part of the Provision of Services (Amendment) (EU Exit) Regulations 
2018 SI (considered by the Committee on 20 November 2018). These Regulations 
are underpinned by the DETRs on establishment and the freedom of movement of 
services. This exercise showed that in practice most regulators do not distinguish 
between service providers based on country of origin. Only one area was identified 
requiring remedial action as part of this process – the regulation of sex shops. 
 
As part of the DETR process, the same exercise was repeated, and no issues arose, 
and it was further considered that BEIS consultation exercise regarding the changes 
that would occur as a result of the Provision of Services (Amendment) (EU Exit) 
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Regulations 2018 SI would be sufficient to ensure that regulators understood the 
changes that would result from the UK‟s exit from the EU. 
 
Q. What assessment has been done of the impact of the proposals on 
devolved policy areas? Have any such impacts been identified on 
substantively devolved policies due to “disapplying the 
services/establishment DETRs”, or are there none? 
 
A. The exercise outlined above identified no impacts on devolved policy issues due 
to “disapplying the services/establishment DETRs. 
 

Timescales 

18. Under the protocol, the Scottish Parliament will normally have a maximum of 
28 days in which to consider the notification, excluding recesses over 5 days 
and public holidays. The Committee is due to respond to the Scottish 
Government by 6 May. 

Reporting 

19. The lead Committee can simply to write to the Scottish Government to confirm 
that it is content with the Scottish Ministers‟ proposal to consent to the 
proposals being included in a UK SI. 

20. Alternatively, the Committee can produce a report. Details of matters that 
could be covered in any report and the process following a report are set out 
in the protocol. 

21. The Committee is invited to consider the notification set out in the 
annexe and to decide whether it is content for these issues to be dealt 
with by statutory instrument laid at Westminster. 

22. If the Committee is content, the Convener will write to the Cabinet 
Secretary to notify him of the Committee’s decision. 

  

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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ANNEXE: LETTER FROM THE CABINET SECRETARY FOR FINANCE, 
ECONOMY AND FAIR WORK  

THE FREEDOM OF ESTABLISHMENT AND FREE MOVEMENT OF SERVICES 
(EU EXIT) REGULATIONS 2019 
 
EU EXIT LEGISLATION PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 
the Scottish Parliament. 

As you know, Mike Russell wrote to the Conveners of the Finance & Constitution and 
Delegated Powers & Law Reform Committees on 11 September 2018 setting out the 
Scottish Government‟s views on EU withdrawal. That letter also said that we must 
respond to the UK Government‟s preparations for a No-Deal scenario as best we 
can, despite the inevitable widespread damage and disruption that would cause. It is 
our unwelcome responsibility to ensure that devolved law continues to function on 
and after EU withdrawal. 

I attach a notification which sets out the details of the above SI which the UK 
Government propose to make and the reasons why I am content that Scottish 
devolved matters are to be included in this SI. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee. 

I look forward to hearing from you within 28 days from the date of this letter. 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

THE FREEDOM OF ESTABLISHMENT AND FREE MOVEMENT OF SERVICES 
(EU EXIT) REGULATIONS 2019 

A BRIEF EXPLANATION OF LAW THAT THE PROPOSALS AMEND 
 
Article 49 of the Treaty on the Functioning of the European Union (TFEU) 
establishes the freedom of establishment and Articles 56 & 57 of the TFEU establish 
the free of movement of services (see Annex A). 
 
The aim of these treaty articles is to develop the single market by breaking down 
barriers to cross-border trade within the EU, making it easier for EU nationals to be 
self-employed, own and manage a company, and provide services on a temporary 
basis in the UK (or any other Member State), without facing certain kinds of barriers. 
 
The EU has bilateral or multilateral agreements which give rise to equivalent or 
similar directly effective rights of establishment and free movement of services, 
including Articles 31, 36 and 37 of the Agreement on the European Economic Area 
(EEA Agreement); Articles 4 and 5 of the Agreement between the European 
Community and its Member States and the Swiss confederation on the free 
movement of persons (Swiss Free Movement of Persons Agreement); and Articles 
13 and 14 of the Agreement establishing an Association between the European 
Community and Turkey (Ankara Agreement) and Article 41 of the additional protocol. 
 
These rights are examples of directly effective treaty rights (DETRs). DETRs are 
those provisions of EU treaties (or other treaties which are brought into domestic law 
by virtue of the European Communities Act 1972) which are sufficiently clear, precise 
and unconditional as to confer rights directly on individuals and which can be relied 
upon in national law without the need for implementing measures. These rights are 
being brought into UK law by section 4 the European Union (Withdrawal) Act 2018, 
and require to be disapplied by Statutory Instrument as part of no-deal preparations. 
 
Articles 49 and 56 & 57 TFEU underpinned the Provision of Services Regulations 
(2009), and the Committee has previously agreed with my recommendation that the 
UK Government act on Scotland‟s behalf in respect of correcting deficiencies through 
The Provision of Services (Amendment etc.) (EU Exit) Regulations 2018. 

SUMMARY OF THE PROPOSALS AND HOW THESE CORRECT 
DEFICIENCIES 
 
The proposed UK Statutory Instrument (SI) provides that the DETRs on freedom of 
establishment and services, noted above, which would continue as directly effective 
rights in domestic law by virtue of section 4 of the European Union (Withdrawal) Act 
2018, should cease. The SI is made in exercise of powers conferred by section 8(1) 
of that Act and the relevant deficiencies being corrected fall within section 8(2)(a), (c) 
and 8(3)(a) of that Act. 
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The Ankara agreement, between the EU and Turkey, offers Turkish nationals a route 
to permanent residence in an EU country following setting up a business and a 
period of independent economic activity in that country. Similar provision applies to 
Swiss nationals in the Swiss Agreement. The draft SI shown to Scottish Government 
officials includes reference to this agreement and disapplies rights of establishment 
and free movement of services except in so far as they have a direct impact on the 
immigration regimes applied to Swiss nationals and Turkish nationals. The UK 
government has explained that they are „carving out‟ the disapplication of these 
rights in so far as there is a direct impact on the immigration regime applied to 
Turkish and Swiss nationals. Our understanding is that the Home Office will 
implement a no-deal approach in this policy area. 

AN EXPLANATION OF WHY THE CHANGE IS CONSIDERED 
NECESSARY 
 
In a „no deal‟ scenario, and post-Exit, the rights provided for in these Articles would 
not be reciprocated by EU Member States. They may be inoperable within the UK as 
the UK would no longer be an EU Member State, and it is considered that the SI is 
required for the sake of legal clarity. 
 
To the extent that the rights would have any practical application, the SI will also 
assist the UK in complying with its obligations under World Trade Organisation rules. 
This will have the effect in a no-deal scenario, of EU/EEA service providers providing 
services in the UK being treated the same as any other third country provider. 
 
The DETRs, as retained in UK law after Exit Day, would therefore not operate 
effectively and require to be disapplied to reflect the fact that the UK will no longer be 
a member state of the EU. 

SCOTTISH GOVERNMENT CATEGORISATION OF SIGNIFICANCE 
OF PROPOSALS 
 
This proposal has been assessed as being category A on the basis that the 
proposals have the following characteristics that are associated with Category 
A: 
• Minor and technical in detail; 
• Proposals necessary for continuity where there may be a minor policy 
change, but limited policy choice and an “obvious” policy answer; 
• Updating references which are no longer appropriate once the UK has left the 
EU, such as provisions which refer to “member states other than the United 
Kingdom” or to “other EEA states”. 

IMPACT ON DEVOLVED AREAS 
 
The Regulations will disapply specified directly effective rights and relate to both 
devolved and reserved matters. That is, to the extent that the Scottish Parliament is 
not constrained by EU law (which it will not be post EU-exit), it could disapply these 
rights to the extent that they relate to devolved matters in Scotland. For example, in 
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the context of the freedom of establishment, the freedom of a farmer to establish 
business in Scotland does not relate to reserved matters and accordingly would be a 
devolved matter. 
 
As the DETRs touch on both reserved and devolved matters, if the Scottish 
Government made separate devolved provision, the amendments made by the UK 
Government would have to extend to Scotland so far as they concerned the 
establishment and provision of services in reserved areas. 
 
We believe that trying to proceed by two separate sets of legislation with provisions 
in each case restricting application to reserved or devolved matters would introduce 
unnecessary complexity for service providers. 

SUMMARY OF STAKEHOLDER ENGAGEMENT/CONSULTATION 
 
Following engagement across Whitehall departments, the UK Government have 
identified one policy area where the disapplication of the DETRs will have a direct 
impact on substantive reserved policy – the use of satellite decoder cards imported 
from the EU. 
 
The European Court of Justice ruled that national restrictions on the use of legitimate 
satellite decoder cards from another EU country were not compatible with Articles 56 
of the Treaty on the Functioning of the European Union on the freedom to provide 
services. 
 
As a result, Section 297 of the Copyright, Designs and Patents Act 1988, which 
makes it an offence to „dishonestly receive‟ a programme included in a broadcast 
made from the UK with the intent of avoiding a charge – e.g. by accessing the 
programme via a cheaper broadcasting service intended for a non-UK audience, 
does not currently apply to the use of such decoder cards, even where an offence 
would otherwise be committed under the Act.1 

 
Disapplying the services/establishment DETRs would therefore remove that 
exception: 
using a legitimate EU satellite decoder card with the intention to „dishonestly receive‟ 
such a programme with the intent of avoiding a charge would therefore be 
considered an offence. However, UK Government officials do not believe that use of 
these cards is widespread, and it is not an issue that consumers or copyright owning 
stakeholders have raised. 

A NOTE OF OTHER IMPACT ASSESSMENTS, (IF AVAILABLE) 
 
BEIS have advised that as they believe these DETRs may be inoperable after Exit, 
the risk of successful challenge is low. However, the scale of potential challenges, 
given the crosscutting nature of these DETRs, could be burdensome if sufficient 

                                            
1
 FA Premier League v QC Leisure and others (C-403/08) and Karen Murphy v Media Protection 

Services (C429/08) 
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clarity about their status is not given. „Switching off‟ these DETRs makes the position 
clear and greatly reduces the possibilities for bringing challenges. 
 
As noted above, these DETRs underpin the Provision of Services Regulations 
(2009). In relation to The Provision of Services (Amendment etc.) (EU Exit) 
Regulations 2018, the Department for Business, Energy and Industrial Strategy 
engaged with Competent Authorities across the UK to outline the 'no-deal' policy 
approach to remove preferential access to EEA states and to test what possible 
impacts could be caused from this change. 
 
Findings of this engagement activity showed that, by and large, Competent 
Authorities do not currently discriminate against service providers based on 
nationality. Therefore, access to the UK services market currently places very few 
barriers against third country service providers, if any. As a result, Competent 
Authorities would have to undertake limited action to adapt their licensing and 
authorisation schemes to a 'no-deal' scenario. As this exercise has already been 
undertaken, no further action would be required to be by Competent Authorities as a 
result of the disapplication of these DETRs. 

SUMMARY OF REASONS FOR SCOTTISH MINISTERS PROPOSING 
TO CONSENT TO UK MINISTERS LEGISLATION 
 
There is little scope under the powers in the European Union (Withdrawal) Act 2018 
for policy enhancements in amending the Regulations, and no powers are returned 
to the UK as a result of the amendment. 
 
BEIS and the Scottish Government agree that amendments to the Regulations are to 
a large extent only technical fixes, important for the sake of clarity, and a joint 
approach would improve ease of use of amended legislation for businesses and 
consumers alike. 
 
To the extent that the DETRs would have practical application, a failure to correct 
deficiencies could potentially leave Scotland and the UK in breach of WTO rules on 
preferential access to markets. 
 
Working with the UK Government will ensure that the simplest route to correcting 
deficiencies is taken. 
 
The Scottish Government believe that using a UK-wide SI to resolve these legislative 
deficiencies is not prejudicial to Scottish interests. 
 
The SI is still in final drafting stages, but BEIS have consulted with the Devolved 
Administrations throughout the process and addressed concerns raised by each 
Administration, including the relationship between these DETRs and both devolved 
and reserved matters. However, I will write to the Committee at the earliest available 
opportunity with the Scottish Government‟s assessment of whether the SI as laid by 
the UK Government matches the policy intention set out in this notification. 
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INTENDED LAYING DATE (IF KNOWN) OF INSTRUMENTS LIKELY 
TO ARISE 
 
BEIS have confirmed that they will not put affirmative instruments forward for debate 
that have not been consented by Scottish Ministers and agreed by the Scottish 
Parliament under the protocol. 
 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
n/a 

INFORMATION ABOUT ANY TIME DEPENDENCY 
ASSOCIATED WITH THE PROPOSAL N/A 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal? 
n/a 
 
Any significant financial implications? 
There are no financial implications for the Scottish Government as a result of this SI. 
We do not believe that there will be significant financial implications for stakeholders 
as a result of this SI. 
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ANNEX A 

 

ARTICLES FROM THE CONSOLIDATED VERSION OF THE TREATY 
ON THE FUNCTIONING OF THE EUROPEAN UNION 

 Article 49 (ex Article 43 TEC) 

Within the framework of the provisions set out below, restrictions on the 
freedom of establishment of nationals of a Member State in the territory of 
another Member State shall be prohibited. Such prohibition shall also apply to 
restrictions on the setting-up of agencies, branches or subsidiaries by 
nationals of any Member State established in the territory of any Member 
State. 

Freedom of establishment shall include the right to take up and pursue 
activities as self-employed persons and to set up and manage undertakings, 
in particular companies or firms within the meaning of the second paragraph 
of Article 54, under the conditions laid down for its own nationals by the law 
of the country where such establishment is effected, subject to the provisions 
of the Chapter relating to capital. 

 Article 56 (ex Article 49 TEC) 

Within the framework of the provisions set out below, restrictions on freedom 
to provide services within the Union shall be prohibited in respect of nationals 
of Member States who are established in a Member State other than that of 
the person for whom the services are intended. 

The European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure, may extend the provisions of the Chapter to 
nationals of a third country who provide services and who are established 
within the Union. 

 Article 57 (ex Article 50 TEC) 

Services shall be considered to be "services" within the meaning of the 
Treaties where they are normally provided for remuneration, in so far as they 
are not governed by the provisions relating to freedom of movement for 
goods, capital and persons. 

"Services" shall in particular include: 

(a) activities of an industrial character; 

(b) activities of a commercial character; 

(c) activities of craftsmen; 

(d) activities of the professions. 
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Without prejudice to the provisions of the Chapter relating to the right of 
establishment, the person providing a service may, in order to do so, 
temporarily pursue his activity in the Member State where the service is 
provided, under the same conditions as are imposed by that State on its own 
nationals. 
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